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A /ORDER

PER RENU JAUHRI [A.M.] :-

This appeal is filed by the assessee against the order of the Learned
Additional Commissioner of Income-tax (Appeals), Kolkata-4 [hereinafter
referred to as “Addl. CIT(A)”] dated 03.11.2023 passed u/s. 250 of the Income-
tax Act, 1961 [hereinafter referred to as “Act”] for Assessment Year [A.Y.] 2011-

12.

2, The assessee has raised following grounds of appeal:
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“1. Considering the facts and circumstances of the case and in law,
exercise of jurisdiction u/s 147 of the Income Tax Act, 1961 (hereinafter,
for the sake of brevity, referred to as 'the Act'), and the re-opening of
assessment and issue of notice u/s 148 of the Act be considered as bad in
law and void abinitio and the assessment made in pursuance thereof be
declared as bad in law and void abinitio.
2. Considering the facts and circumstances of the case and in law, it is
prayed that addition of Rs. 7,80,551 be deleted; alternatively reduced.
3. Considering the facts and circumstances of the case, such other and
further reliefs be granted to the appellant, as may be considered and
deemed necessary.”

3. Brief facts of the case are that return declaring income of Rs. 27,67,000/-

was filed on 28.09.2011 which was processed u/s 143(1) of the Act. Thereafter,
on the basis of information received from the Investigation Wing regarding
bogus purchase bills, the case was reopened u/s 147 of the Act. The purchases
made by the assessee to the tune of Rs. 31,22,204/- from M/s. Banjara
Enterprises were stated to be bogus as per the statements of the dealers
recorded by the sales tax department. A notice u/s 133(6) was also issued by the
AO to the said party. However, the same was received back unserved as the said
party was not available at the given address. Thereafter the assessee was asked
to produce the party along with relevant documentary evidences to establish the
genuineness of these purchases. The assessee could not produce the concerned
party and no evidence such as delivery challans, transport receipts etc. was
furnished to prove that the purchases were actually made from M/s. Banjara
Enterprises. The AO, therefore, came to the conclusion that the assessee had

obtained accommodation entries to the tune of Rs. 31,22,204/-, and therefore,
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he applied GP rate of 25% on the non-genuine purchases and made an addition
of Rs. 7,80,551/- to the returned income.

4. The assessee filed an appeal before Ld. Addl. CIT(A) against the order u/s
143(3) and the same was dismissed vide order dated 03.11.2023.

5. Before us, the Ld. AR submitted that the notice u/s 148 was bad in law as
there was no failure on the part of the assessee to disclose fully and truly all
material and facts. In this regard, it is noticed that the case was processed u/s
143(1) of the Act. Subsequently on the basis of information received from the
sales tax department through the Investigation Wing, the AO had sufficient
reason to reopen the case of the assessee u/s 147 of the Act. As such the
reopening of the case is held to be as per law and based on information available
regarding the bogus purchases.

6. As regard the merits, the assessee has contended that if the GP rate of
25% on alleged bogus purchases is applied, the overall gross profit would
become 46.68% which is impossible. Ld. DR, on the other hand, relied on the
orders of lower authorities.

7. We have carefully considered the rival submissions. We hold that the
overall GP rate of 25% as applied by the AO is reasonable. However the AO is
directed to examine the assessee’s claim that the material purchased had been
used in the contrast executed by the company and requisite gross profit was

declared by the assessee at the rate of 21.68%. We therefore direct the AO to
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apply the overall G.P. Rate of 25% but reduce the gross profit already declared
by the assessee on the non-genuine purchase after due verification.

8. In the result the appeal of the assessee is allowed for statistical
purpose.

Order pronounced in the open court on 30.07.2024.
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